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1. Introduction.


Meetings with senior members of the Ministry of Labour, Health and Social Affairs (Deputy Minister Mariam Jashi), the Ministry of Justice (Minister Tea Tsulukiani), the Healthcare and Social Affairs Committee of Parliament, and the Maternal and Child Health Coordination Council, including the Chairperson of the National Committee on Bioethics, showed a variety of approaches to and views of how surrogate motherhood might be better managed in Georgia, accepting the unsatisfactory nature of the existing position. Many approaches and views reflected points raised in the Surrogate Motherhood Options paper prepared to facilitate the June 9-10 consultation. The paper itself made no recommendations, but incorporated a spectrum of feasible arguments and policies, including the cases that might be made in favour of and in opposition to them, some positions being diametrically opposed to others. It was therefore not surprising that adherents to some options, advanced for instance in a preparatory paper from the Ministry of Justice, were opposed by those favouring alternative options.


Discussions within and among the Ministries, the Parliamentary Committee and the Coordination Council, conducted in a spirit of openness and collaborative exchange of views and preferences, encouraged emergence of a general consensus. This was that, while a theoretical case might be made for legal prohibition of surrogate motherhood arrangements, its practical limitations due to ease of evasion particularly in traditional surrogacy would aggravate risk of harm to vulnerable young women,  and so could not be recommended as a credible national policy. The consensus was therefore to develop a regulatory system of control, designed not to encourage such arrangements but to restrain harmful effects on individuals and wider society to which uncontrolled surrogate motherhood arrangements and incentives might lead.

2. The Regulatory Framework.


An overall regulatory framework was proposed for recommendation to the Government into which subordinate details and refinements would subsequently be fitted. The framework is designed to require compliance by practitioners of and participants in gestational surrogacy, undertaken by in vitro fertilization (IVF) and embryo transfer to the surrogate mother, and to encourage practitioners of and participants in traditional surrogacy to join.  Encouragement would be by maximizing participants' likelihood to achieve their goals by birth registration and legal recognition of parental responsibilities that satisfy their intentions, which are to secure the child as that of its intended social mother and father, the latter usually also being its biological father, and to relieve the gestating woman of parental responsibilities for the child's future welfare. These advantages would similarly follow automatically from registration, and completion by surrender of children at birth, of gestational surrogacy arrangements.


A regulatory agency will be established , within or accountable to an appropriate ministry, perhaps allied with the agency responsible for birth registration, and licensed IVF clinics and/or licensed IVF practitioners will be required to register details of participants in gestational surrogate motherhood arrangements with that agency. 


Licensed healthcare practitioners who participate in traditional surrogate motherhood arrangements would be similarly required to register information they acquire in their professional capacities.  This compromise of professional confidentiality may be justified by birth registration serving the child's human rights to and best interests in certainty of legal parentage and nationality.
The principal elements of the regulatory framework, discussed below, are:

a) Intended parents’ infertility

b) Legal marriage
c) Established residence in Georgia

d) Age criteria

e) Payment

f) The regulatory agency, and

g) Data gathering.

a) Intended parents' infertility.

Criteria of infertility will be established to ensure that recourse to surrogate motherhood is a last resort in the search for parenthood, not pursued for relatively trivial reasons such as vanity to avoid physical effects of pregnancy or to stay on a career trajectory. The WHO characterizes infertility as a disease or disability, identified by 24 months' failure to conceive after regular, contraceptively unprotected sexual intercourse, but many clinics apply a 12 month test when couples turn to medically assisted reproduction as a last resort and are aged in their mid-30s or older.  Secondary infertility, when a couple or a partner has previously had a child but the couple cannot conceive a subsequent child, perhaps due to chemotherapy, uterine impairment or premature menopause, need not be distinguished from primary infertility that affects childless couples.
b) Legal marriage.


Only women and men joined to each other in legally recognized marriages will be eligible to become intended parents in surrogate motherhood arrangements. Domestic or international human rights tribunals, perhaps applying principles of non-discrimination on grounds of marital status, sexual orientation or disability, may allow challenges that require widening of this requirement to include others. These grounds are controversial, however, and to encourage wide public acceptance of the framework of regulation of surrogate motherhood, the recommendation to the Government is to proceed on a conservative foundation.
c) Established residence in Georgia.


In order to exclude so-called "reproductive tourism", in which infertile couples or individuals travel outside of their own countries to take advantage of surrogate motherhood services that are unavailable, too costly or illegal in their own countries, a requirement of prior residency in Georgia will be established. It will be made unlawful for IVF clinics and practitioners, other healthcare providers, advertisers and advertising media, residents of Georgia and any others to advertise, arrange or participate in surrogate motherhood arrangements in which intending recipients of a child gestated and born in Georgia have not resided in Georgia for a given time immediately prior to initiation of the arrangement. The duration of immediate prior residence may be recommended by the Government or be determined by the Legislature, but should not be less than 12 months.


d) Age criteria.


It will be unlawful to engage or participate in engaging a woman of below a given age as a surrogate mother. If the age of adult status in law is 18, as indicated for instance in the U.N.Convention on the Rights of the Child, which Georgia has ratified, this may be considered insufficient for this purpose. An age of, for instance, 21 years may be preferred, to promote the young woman's greater maturity and understanding of the possible consequences of her action for her own future health and childbearing. A maximum age for serving as a surrogate may also be proposed, although this may be less necessary. 

The prospect of an IVF practitioner inducing post-menopausal gestational pregnancy may be remote, although experience discloses instances of mothers in their 50s gestating IVF-produced children for their daughters born without wombs or whose wombs were surgically removed.  The case for an age limit on traditional surrogacy is the rate of genetic impairment, notably Down syndrome, affecting children born to women of advanced childbearing age.

Age criteria may also be set for intended parents, in the interests of children not being born for surrender to elderly parents, and not being orphaned at a young age.  This would raise the human rights issue of discrimination against intending parents on grounds of their age, but may be justified on grounds of children's best interests in being reared in enduring families without infirm, frail or dependent parents, and not suffering genetic impairments recently shown to be associated with advanced paternal age.

e) Payment.

It was widely accepted that women serving as surrogate mothers should be reimbursed for the expenses they incur, including wages lost due to absence from employment. The proposed regulatory agency might be required to monitor payment arrangements, to ensure that they are equitable, being sufficient to cover costs and not exploitive of vulnerable surrogate mothers, but not so generous as to amount to an undue inducement to provide surrogacy services. It was noted that the European Convention on Human Rights and Biomedicine provides in Article 21 that the human body shall not "as such" give rise to financial gain, prohibiting sales of human organs and tissues but not employment in paid bodily labour. The regulatory agency may accordingly view surrogacy as a service or employment arrangement, for instance with periodic payment by the week or month, to ensure pro rata payment in the event of spontaneous or medically justified induced miscarriage.                    

A challenge remains of women entering surrogacy arrangements for payments considerably exceeding any costs they incur, because they are unemployed, unemployable or living in poverty. It is unethical for intended parents to exploit their vulnerability due to their poverty, but equally so for the state to prohibit commercial surrogacy in a way that criminalises such women for succumbing to the temptation to earn income by this service. Criminalisation may also be unenforceable in traditional surrogacy unless the state proposes to provide police or comparable personnel to interrogate every woman who becomes pregnant to test whether she is engaged in an unlawful surrogacy arrangement. Prohibition may be justified and effective if its focus is only on those who arrange commercial surrogate motherhood transactions, intended parents who sponsor them, and profit-seeking persons who promote their own or others' availability for participation. It would be inequitable, however, to initiate laws that would punish women who, due to their poverty, are susceptible to the temptation presented to them to earn income in surrogacy arrangements.

f) The regulatory agency.


In addition to the reactive monitoring role the agency might discharge outlined above, it was thought that the agency might be proactive in drafting a standard form of agreement or a template document to guide prospective participants in surrogate motherhood arrangements in what provisions would be considered necessary and appropriate, for instance to justify children's birth registration according to parties' intentions. Disclosures, written and required to be read to participants of reduced literacy, would include counseling for instance about risks to potential surrogate mothers of pregnancy and natural or surgical (Cesarean ) childbirth, and implications of surrendering a child at birth, particularly one's own genetic child in traditional surrogacy. Disclosures to potential parents would include chances of spontaneous or medically justified induced miscarriage and the emotional and financial burdens on them of such misfortune, and of receiving and being responsible for a severely disabled child due to its genetic inheritance, or to congenital causes such as result, for instance, in spina bifida. Both potential surrogates and intended parents would accordingly be counseled to ensure an appropriate diet during pregnancy, including for instance foliates, and excluding harmful items such as alcohol.

g) Data gathering.


A condition of the grant of a licence to provide medically assisted human reproduction services, to clinics and professional practitioners, would be periodic submission of relevant data to the regulatory agency or its governmental alternative agency. Data might be confined to surrogacy arrangements, or extend to a wider range of medically assisted reproduction procedures.  The purpose would be to inform Government of the state of known practise of surrogate motherhood in particular, and perhaps of medically assisted reproduction in general. The Government would possess information of the relevant services it funds, of course, but may not know the volume or nature of services delivered in the private sector.


Because of the special sensitivity of surrogate motherhood at the present time, the Government may feel that it needs information of the extent of practice, including the incidence of gestational and, so far as can be known, traditional surrogacy, payment arrangements, ages and circumstances of women serving as surrogates, and of the intended parents of the children they bear, including any intended parents who regularly live outside the country. The Government would acquire information of the extent of infertility in the country, and how this is being addressed through surrogacy arrangements, and perhaps through other means of medically assisted reproduction. More technical data need not be collected by Government , such as of the number of cycles of treatment undertaken, the number of embryos created in vitro, the number transferred to potential surrogates, and of pregnancies and delivered babies. This may be left to individual clinics to collect and analyse as a matter of quality control, in order to assess their proficiency according to the state of the science and comparative data from other clinics and/or countries.

3. Outstanding issues.


Time available for the June 9-10 consultation did not permit resolution of several matters of detail that fit within the Regulatory Framework addressed above. Paragraph d) above, for instance, refers to age limits that would be appropriate to set for prospective surrogate mothers, and perhaps intended parents. The current momentum to favour single-embryo transfer following IVF, particularly for women below 35 years of age, to reduce the incidence of multiple pregnancy and the associated harms to mothers, children and the publicly funded healthcare system, may be left to practitioners, or to regulations issued by the regulatory agency or the licensing authority for clinics and practitioners, rather than legislation. Similarly, the number of embryos that may be created following stimulated ovulation may be left to professional clinical judgment, although several countries' laws limit for how long cryopreserved embryos may be retained. Some countries have limited genetic tests that may be conducted on in vitro embryos to determine their suitability for transfer to a woman's uterus, but national courts and European human rights tribunals have condemned requirements that seriously impaired embryos be transferred rather than preserved for study or discarded.


Funding of the proposed regulatory agency was not addressed, leaving open options of support by Government alone or with fees charged to suppliers and/or sponsors of regulated services. Charges levied on clinics and directly or indirectly on service recipients will affect costs of and access to services, raising human rights concerns of rights to found families, and discrimination on grounds, for instance, of disability.


The consultation was conducted in a spirit of collaboration and good faith, with a willingness on the part of ministerial and other participants to be flexible in accommodating others' preferences. 

This attitude inspires confidence that matters of detail within the Regulatory Framework will not be obstacles to progress in development of an integrated system to address the practice of surrogate motherhood in Georgia, recognizing that, when operative, the system may require some slight adjustment and fine tuning to take account of new and evolving information and perceptions. Such adjustment may be more quickly managed by regulations rather than by requiring the Government to initiate further legislation.
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